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Moving Toward Justice: Legal Traditions and Aborig-
inal Justice. Edited by John D. Whyte. Saskatoon, SK: 
Purich Publishing, 2008. 288 pp. Notes, index. C$38.00 
paper. 
 Moving toward justice for Aboriginal peoples requires 
a narrowing of the gap between the theory of Aboriginal 
rights and practice. The increase in political resolve re-
quired to promote the priority of justice for Aboriginal 
peoples will be achieved only through a reinforcement 
of mutual obligations that form the core of Aboriginal 
rights. 
 While this collection is substantially grounded in 
discussions of social development through law, Constitu-
tionalism, and public administration, it is unclear that the 
concept of priority within the larger intersocietal relation-
ship is ever directly engaged. Though the essays represent 
an impressive and promising diversity of views, there is 
a dearth of Aboriginal scholarship that presents an Ab-
original perspective in a text summoning the requirement 
that public policy for Aboriginal peoples “be based on 
Aboriginal initiatives, through Aboriginal governments.” 
The text’s organizational structure serves to buttress this 
point.
 The fissure between theory and practice is animated 
by the investigation of the conditions of Aboriginal 
justice and the maintenance of “cultural integrity” 
through an examination of the concepts of recognition, 
reconciliation, self-government, self-determination, and 
sovereignty, whereby it becomes clear that these ideas 
continue to evoke often very different meanings and prac-
tical applications. The text illuminates the ways in which 
certain qualities or themes are commonly ascribed to the 
theory of Aboriginal rights, whereas others are unearthed 
in their practice. Read together, the essays demonstrate 
that the theory of Aboriginal rights envisages something 
of a mutually beneficial arrangement or qualitative part-
nership between the Crown and Aboriginal peoples, born 
from the fact of Aboriginal peoples being self-regulating 
entities and translated legally into the mandate for a 
plurality of Aboriginal perspectives on the context and 
conditions of Aboriginal justice. In practice, Aborigi-
nal rights have been subsumed by the rule of Canadian 
law, with their efficacy most often evaluated through a 
pragmatic lens. Consequently, the practice of Aboriginal 
rights frequently amounts to a decontextualized quan-
titative relationship between government and minority, 
running counter to the directive of Aboriginal peoples 
to be the authors of “legal mechanisms” and the “condi-
tions under which they function” that would empower the 
institutions suitable for the delivery of Aboriginal justice. 
While Aboriginal rights are theorized as arising from a 
symbiotic relationship, the rights relationship morphs in 
its practice to one of top-down politics.
 While situating the discussion within the current 
Constitutional context, chapter 1 sets the tone for the 
reader to conceive a hierarchy of Aboriginal rights that 
has developed through the common law and has given 
voice to recognition and reconciliation. Brian Slattery 
calls for the insertion of a normative analysis alongside a 
historical one when negotiating the recognition of rights, 
which will inform the scope and basis for reconciliation 
that effectively must “strike a balance between the need 
to remedy past injustice with the need to accommodate 
a full range of contemporary interests.” The current 
injustice against Aboriginal peoples is reflective of the 
sources and origin of injustices past. It is imperative 
that Aboriginal and non-Aboriginal leaders engage in 
ongoing dialogue to understand the conceptual plural-
ity of self-government, self-determination, and notions 
of sovereignty, so as to insert an analysis of priority to 
“conflicting claims of justice” and give practical effect 
to the protection of Aboriginal rights from the “tyranny 
of the national majority.” Kelly LaRocca, Faculty of 
Law, University of Victoria, Elected Council, Mississau-
gas of Scugog Island First Nation, Port Perry, Ontario, 
Canada.
Establishing Justice in Middle America: A History of 
the United States Court of Appeals for the Eighth Cir-
cuit. By Jeffrey Brandon Morris. Foreword by William 
H. Webster. Minneapolis: University of Minnesota Press, 
2007. xx + 441 pp. Photographs, notes, index. $39.95 
cloth. 
 The United States Supreme Court accepts for review 
less than two percent of the cases presented to it on ap-
peal. For the vast majority of litigants in the federal court 
system, therefore, the circuit courts of appeal are truly 
the “court of last resort,” and throughout American his-
tory those courts have had the final say on a wide range 
of critical issues. Yet despite these truths, books about the 
Supreme Court arrive on the shelves almost daily, while 
treatments of the lower courts remain rare. Thus, Jeffrey 
Brandon Morris’s goal in Establishing Justice in Middle 
America is both admirable and ambitious—to provide 
a comprehensive narrative history of the Eighth Circuit 
Court of Appeals. 
 Inasmuch as five of the eight states that constitute the 
Eighth Circuit lie entirely or partially within the Great 
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Plains, Morris’s work is particularly valuable for read-
ers searching for regional coverage and perspective. By 
highlighting the ways in which the Court’s operations 
and decisions have shaped—and been shaped by—the 
unique geographic, demographic, environmental, politi-
cal, social, cultural, and legal dynamics of the region it 
serves, Morris effectively conveys the vital role the legal 
culture of the Great Plains has played at the national 
level. This is particularly so with respect to topics and 
issues in which the Eighth Circuit’s rulings have proven 
to be pivotal—and in some cases even controlling—on 
issues of national concern, including most notably Native 
American land claims, agricultural economics, railroad 
regulation, and disputes related to the allocation of valu-
able water rights. 
 Morris’s structure is both chronological and topical. 
Each of his seven chapters is devoted to a specific era in 
the court’s history, offering an overview of the court’s 
personnel and administrative operations during those 
years, accompanied by analysis of some of its key deci-
sions, categorized by topic. In that respect, this is a rather 
standard institutional history—a genre that can become 
ponderous in the wrong hands. Morris generally avoids 
the tedium often associated with such volumes, however, 
by writing in an accessible and engaging style, and min-
ing the available primary sources for instructive human 
stories of the judges, litigants, and attorneys whose work 
has created the court’s legacy. 
 This project was not an undertaking for the faint of 
heart, nor is the resulting product one that will likely 
capture a large audience among general readers. For stu-
dents and practitioners in the field of law and legal history, 
however, this is an extremely useful reference volume—
one that will serve to provide both a “big picture” context 
and a valuable starting point for more in-depth study of 
particular issues, personalities, events, and decisions. It 
is an important contribution to an underserved field, and 
it deserves to find an appreciative audience among both 
academic specialists and interested lay readers. Mark R. 
Scherer, Department of History, University of Nebraska 
at Omaha.
The History of Nebraska Law. Edited by Alan G. Gless. 
Foreword by John V. Hendry. Athens: Ohio University 
Press, 2008. xiii + 318 pp. Maps, tables, notes, index. 
$49.95 cloth.
 More an anthology than a systematic history, The 
History of Nebraska Law represents a significant contri-
bution to the legal history of the state. Editor, author, and 
judge Alan G. Gless compiles a series of legal history 
vignettes that do well to illustrate the unique develop-
ment of Nebraska law. Each chapter, written by a different 
author, focuses on a single event, person, or institution 
that influenced the development of the law and the legal 
profession in Nebraska. 
 The subjects are as varied as they are fascinating. 
The book begins with a lively account of the contentious 
process involved in ratifying a constitution for the new 
territory leading up to statehood in 1867. The delegates 
and the people of Nebraska grappled with important 
issues such as slavery, women’s suffrage, compulsory 
education, railroad regulation, and taxation. Offering 
a window into the lives of early Nebraskans, the bi-
ography of Judge Frank Hamer is a romantic tale of a 
young lawyer trying to make a living in a new frontier 
state. The trials he presided over invoke all of the Wild 
West imagery that has come to represent 19th-century 
Nebraska. 
 No history would be complete without a chapter on 
the Unicameral Legislature. Its development and adop-
tion represent yet another unique feature of the state and 
reflect the independent and practical-minded citizenry of 
the Great Plains.
 Several chapters are devoted to the legal history of Ne-
braska’s Native Indian tribes, including the famous trial 
of Ponca Chief Standing Bear. In 1877, Standing Bear 
filed a writ of habeas corpus in federal court to protest his 
detention by the military. At issue was whether Standing 
Bear could bring such an action and rested on whether 
he, as an Indian, was a “person” under the law entitled to 
civil rights. In a moving opinion, the court ruled in favor 
of Standing Bear.
 Lawyers looking for the analyses of legal doctrines 
in Nebraska will not be disappointed. There is a chapter 
devoted to the history of the state’s criminal code. The 
development of a doctrine of water rights and allocation 
is an interesting story of Nebraska’s unique geography. 
Agricultural law is represented with chapters on the farm 
credit crisis during the Great Depression and the law of 
livestock confinement facilities.
 As Judge Gless notes in his introduction, “the essays 
presented here offer both basic information and bases 
for future in-depth research into the areas covered, 
which range from the narrowly legal to the more gen-
eral.” Although more work is needed to uncover the rich 
legal history of the state, this book will serve as both 
the basis and the inspiration for such research. Ann C. 
Kitchel, Klutznick Law Library, School of Law, Creigh-
ton University.
